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THE MISSISSIPPI VALLEY 
HISTORICAL REVIEW 

Vol. II, No. 1 June, 1915 

A CONSTITUTION OF DEMOCRACY — WISCONSIN, 1847 

The political revolution of 1828 opened a period of twelve 
years in which the Mississippi valley, speaking through the 
Jacksonian organization, controlled the destinies of the United 
States. The movement saw itself as a revolt of the people 
against autocracy and aristocracy ; it was in fact an uprising of 
the frontier against the older communities. In the long run, as in 
every such revolt it reached conclusions which it sought to per- 
petuate in the form of constitutional law. Its democratic as- 
pirations were mingled, almost beyond disentanglement, with the 
zeal of a new community for easy wealth, and with the resent- 
ment of a debtor frontier against the agencies of capital and law. 
But it left upon American constitutional law an impress that 
lasted for two generations. 

The constitutional contributions of Jacksonian democracy are 
not to be measured by changes in the constitution of the United 
States. That document had received its basic interpretation be- 
fore the deaths of James Madison and John Marshall, in the 
middle thirties. Although many democrats and many southern- 
ers professed themselves to believe that the supreme court and 
the federal government were overriding the state and the citizen, 
Jacksonian democracy had little quarrel with the theory of 
nationalism. The frontier was the home of the democrats; it 
had been the field of the activities of the nation. It accepted 
the legal doctrines of nationalism in the forties and fifties, and 
confined its own constitutional development to a readjustment of 
its local institutions. The propositions for amendment to the 
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federal constitution were most numerous in matters of detail 
covering the appointment, removal, and pay of public servants, 
and none on these or other topics was ratified between 1804 and 
1865. 1 

In the state constitutions of the Mississippi valley between the 
panics of 1837 and 1857 are to be found the evidences of the reac- 
tions of Jacksonian democracy on government. Before 1837 the 
party was too young, and life was too rosy in its promise, for in- 
trospection and amendment. After 1857 a new party readjust- 
ment had come to the nation, and the old issues were trans- 
formed. But between these panics, and connected with them, is 
a period of interpretation and theory, in which the "ultraism of 
the age" 2 was seeking to perpetuate itself in the Mississippi 
valley, and indeed throughout the nation. Every state from 
Kentucky north made its attempt at constitutional revision. 
Wisconsin, still a territory, made a constitution in 1846, and 
another, under which it became a state, in 1847. Iowa, likewise 
a territory, also rejected its first constitution of 1844, to accept 
its second, of 1846. Missouri had made a new fundamental law 
in ] 845, but rejected it at the polls. Illinois adopted a new con- 
stitution which it framed in 1847, as did Kentucky in 1849, Ohio 
and Michigan in 1850, and Indiana in 1851. 

Not only were the constitutions of the Mississippi valley re- 
vised to meet the experiences of the new democracy, but the re- 
visions wore well. Says McMaster: "That the financial, the in- 
dustrial, the economic conditions through which the people were 
passing, that their changed ideas of the duties of the State, their 
juster conception of the social and political rights of man, their 
struggles for a better life, should find expression in their consti- 
tutions of Government, as well as in the statute-books was inevit- 
able." 3 Confidence in the people was basic in these constitu- 
tions. ' ' The majority of the people always do right, they cannot 
be deceived," wrote one of the democrats, exultant in his elec- 
tion to a minor office.* 

1 H. V. Ames, Proposed amendments to the constitution of the United States 
(American Historical Association, Annual report, 1896), 20, 325, 366. 
2 Charleston [South Carolina] Courier, August 18, 1845. 

s J B. McMaster, History of the people of the United States (New York, 1884- 
1913), 7:162. 

* J. Gr. Davis, Roekville, Indiana, April 3, 1833, to Gt. Cornelius, Pittsburg, Ken- 
tucky, manuscript letter in the possession of J. G. D. Mack. 



Vol. ii, No. i j± Constitution of Democracy 5 

The states were establishing in this period, throughout the 
union, a durable type of local government. Of the eight new 
constitutions adopted between 1829 and 1838, the average life 
was thirty-two years. There were twenty constitutions adopted 
in the United States between 1838 and 1859 ; of these six had an 
average life of only eighteen and two-thirds years because of the 
changes occasioned by the civil war; and four were renewed in 
an average of twenty-seven and one-half years from other 
causes. The remaining ten constitutions of this period outlasted 
the century, and eight of them were yet in force in 1915 : Ehode 
Island, 1842 ; New Jersey, 1844 ; "Wisconsin, 1847 ; Indiana, 1850 ; 5 
Iowa, 1857; Minnesota, 1857; Oregon, 1857; and Kansas, 1859. 
Two, Michigan, 1850, and Ohio, 1859, lasted more than half a 
century before they were replaced. All the upper Mississippi 
valley states framed constitutions and expressed in permanent 
form the democratic ideals of the democratic party. 6 

The most permanent of these western Jaeksonian constitutions 
was that of Wisconsin, under which the territory became a state 
in 1848. In 1914 it was still in force, and in that year a decisive 
expression of opinion was given by the people against any con- 
siderable modification of it. 7 It shows in its provisions the 
forces that were at large in the second quarter of the nineteenth 
century in the democratic party and democratic society. It is 
longer than constitutions of earlier periods, longer even than the 
average of its own period, and illustrates the prevailing tendency 
to write distrust of the legislative, executive, and judiciary into 
fundamental law. 8 

The settlement of the Northwest, where the head of the great 
lakes approaches the upper Mississippi valley, made little prog- 
ress before the panic of 1837. Only the beginnings of occupa- 
tion of Iowa and Wisconsin had been made before that time. 
With cheap land easily obtainable in Illinois, Indiana, and Mis- 

5 J. A. Woodburn, ' ' Constitution making in Indiana, ' ' in Indiana Magazine of His- 
tory, 10:237-255 (September, 1914). 

«Emlin MeClain, "The constitutional convention and the issues before it," in B. 
F. Shambaugh, Fiftieth anniversary of the constitution of Iowa (1907), 164. 

i Ten "progressive" amendments were defeated by heavy popular majorities, in 
November, 1914 

8 Of thirteen constitutions adopted 1776-1780, the average length is 9 9 pages of 
Thorpe; thirteen! adopted 1781-1810 average 12.7 pages; nine adopted 1811-1821 
average 15.2 pages; twenty-two adopted 1822-1852 average 19.5 pages. 
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souri, under the land law of 1820, or from states that had received 
it as a gift from the United States, there was small temptation for 
the pioneer to push beyond these states. The land soaked up the 
emigrants until its best sections were saturated; then and then 
only the wave followed the easiest routes on, into remoter fields. 
Before 1837 the skeleton of government had been created north- 
west of Illinois, but only the skeleton. 

The prospective admission of Michigan in 1836 led congress to 
reorganize the territory between that state and the Missouri 
river as the territory of Wisconsin. Already a few settlers had 
come through the lakes to the Chicago-Milwaukee shore, or up 
the Mississippi to the Black Hawk purchase and the lead mines 
around Galena, Dubuque, and Mineral Point. In 1838 Wisconsin 
territory was divided, Iowa being created in its trans-Missis- 
sippi section, and the population on both sides of the river be- 
gan to grow rapidly. Iowa was nearer to settled regions than 
Wisconsin, and once the development began, Iowa grew more 
homogeneously than its parent. By 1846 Iowa was ready for ad- 
mission, with a population of 96,000, 9 drawn largely from Mis- 
souri, Illinois, Kentucky, and the Ohio valley. Wisconsin was 
ready two later years, with a larger but less homogeneous popu- 
lation. Its western counties resembled the social admixture of 
Iowa. Its Michigan shore had received a preponderance from 
New York and Ohio, Canada and New England. Even in 1846 
its eastern and western regions had not coalesced, and between 
Madison and Lake Mills the traveler along the territorial road 
found a wide zone — a social vacuum — of open lands. 10 In both 
states, however, the democratic ideas of the Mississippi valley 
prevailed, and can be measured by the evidence of the new con- 
stitutions. 

Both Iowa and Wisconsin drew much of their population from 
regions that had passed through the acute frontier stage about 
1820, had aided the Jacksonian campaigns of 1824 and 1828, and 
had suffered economic distress in the panic of 1837. This dis- 
tress had started many settlers towards the Northwest. "The 
great rage even here in this part of Ohio," wrote a New York 
emigrant in 1837, "is to sell & go West! The country here 

» The census returns of the different counties of the state of Iowa, 1859, insert, 3. 
io Milwaukee Sentinel and Gazette, September 14, 1846. 
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scarcely looks like new country as here are very few Log huts to 
be seen & thickly settled as Long Island. ' ' " Predisposed to 
democracy they were governed by democrats, since Jackson, Van 
Buren, Tyler, and Polk appointed most of the territorial of- 
ficials, who in turn organized the territorial parties. Even the 
few whigs who ruled among them were democratic, and the ap- 
pointees of a frontier hero, "William Henry Harrison. 

The first Iowa constitutional convention met in 1844, with the 
democrats in control of more than two-thirds of its delegates. 
It provided for democratic publicity by admitting editors to 
"seats within the bar of this House," chose a president who 
realized that Iowa was "in the midst of an important revolu- 
tion," " and listened complacently while one of its delegates ap- 
proved the doctrine of the Ehode Island clergyman who had 
prayed in a public meeting for "the election of Polk and Dal- 
las, and the triumph of Democratic principles." 18 The result- 
ing constitution was defeated because of the double weight of 
whig opposition to a democratic document, and the obnoxious 
boundary which congress was trying to force upon Iowa. 

The second Iowa convention sat in 1846. It, too, was strongly 
democratic, and its constitution reembodied the ideals of Jack- 
sonianism. In the canvass for ratification the whigs continued 
in opposition, but the boundary question had been eliminated 
through the surrender of congress, and the constitution was 
adopted. Two months after its adoption the rest of the upriver 
region, Wisconsin, took up the similar task of framing a dem- 
ocratic constitution for a frontier state, and assembled in con- 
vention in the village of Madison. 

The movement for statehood in Wisconsin, as in Iowa, began 
earlier among the politicians than among the citizens at large. 
The force of pioneer conditions was to make the average citizen 
somewhat indifferent to formal law and legal institutions. The 
official, however, was not only professionally interested in the 
creation of jobs, but was in a position to see the inadequacy of 

« G. M. Smith, Carthage, Ohio, February 22, 1837, to E. A. Smith, Hempstead, 
Long Island, manuscript letter in the possession of J. G. D. Mack. 

12 B. F. Shambaugh, History of the constitutions of Iowa (Des Moines, 1902), 
176-178. 

i* Iowa Capital 'Reporter, quoted in B. F. Shambaugh, Fragments of debates of the 
Iowa constitutional conventions of 1844 and 1846 (Iowa City, 1900), 178. 
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territorial machinery and the need for more definite institutions. 
Some of the officials tended to grow out of democratic mold and 
become what their fellow citizens regarded as too autocratic. 
When Arthur St. Clair wrangled with the Jeffersonian demo- 
crats in Ohio there was no surprise, for St. Clair was an old 
school federalist. But in Iowa in 1839 the democratic territorial 
house resolved that its democratic governor, Robert Lucas, was 
"unfit to be the ruler of a free people." 14 This same Lucas 
talked statehood for Iowa long before the people accepted the 
notion. Henry Dodge did the same across the river in Wis- 
consin. 

As early as 1838 Governor Henry Dodge recommended that a 
vote on statehood be taken in Wisconsin territory. He contin- 
ued in this belief, but not until 1841 would the legislature con- 
sider the matter seriously ; in that year a referendum on the sub- 
ject polled only 591 votes, of which 499 were adverse. 15 In 1843 
and again in 1844 later referendums were taken, and statehood 
was each time defeated. Only in 1846 did a feeling for autonomy 
spread widely through the territory. Early in this year the 
legislature provided for holding a constitutional convention, 
while congress cooperated, in June, by passing an enabling act. 
Like other sections of the old Northwest, Wisconsin did not feel 
the need of an enabling act as a condition precedent to constitu- 
tional construction. It relied upon the general pledge of the 
ordinance of 1787 as sufficient authority. The people of the ter- 
ritory ratified the call for a convention by an overwhelming vote 
in April, 1846. The census taken that summer revealed a pop- 
ulation of about 155,000 in the territory, as against 18,000 in 
1838. 19 

The Wisconsin convention that met on October 5, 1846, was a 
democratic body performing a public task in the spirit of a party 

i* Shambaugh, History of the constitutions of Iowa, 140. 

is F. L. Holmes, ' ' First constitutional convention in Wisconsin, 1846, ' ' in Wis- 
consin Historical Society, "Proceedings, 1905, pp. 227-251, with an excellent bibli- 
ography. 

is Census enumeration of the state of Wisconsin, 1905, p. vi; see Census enumera- 
tion of the state of Wisconsin, 1895, pp. vii, x, xi, for shaded population maps; of. 
R. 6. Thwaites, "The first census of Wisconsin territory," in Wisconsin historical 
collections, 13:247-270. In 1846 the population was 153,277, with three counties un- 
reported. Proclamation of Governor Henry Dodge, August 1, 1846, in Wisconsin 
Democrat, August 1, 1846. 
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platform. 17 Like both Iowa conventions, like the Louisiana con- 
vention of 1844-1845, and the Texas convention of 1845, it be- 
lieved that its party interests were the interests of society. Its 
model was the work of the New York convention that sat in the 
summer of 1846. Prosperity was again upon the country and 
men looked forward to a long period of development under the 
safeguards of democratic principles. "The day of 'depression' 
has gone by. The last year witnessed a great and increasing 
improvement in the general business of the country, and the cry 
of 'hard times' is no more heard in the land." 18 In the resulting 
Wisconsin constitution are preserved records of the hard times 
and the prosperity, the influx of immigrants and the southern 
antecedents of southwest Wisconsin, the spirit of the frontier, 
and the temper of the democratic party. 19 

"Most of the members of the Convention are Locos [locofocos 
or democrats] of the radical stamp," 20 wrote a neighboring ed- 
itor a week after the body assembled. It was a sound judgment, 
for although the body included "the Retrograding Democracy, 
the Progressive Democracy, and the Whigs " 21 it was under the 
control of the progressive, young democracy wing, whose mem- 
bers were derided as "Tadpoles" and "Barnburners," and who 
frankly differentiated themselves from the "Rip Van Winkles of 
Old Hunkerism. ' ' 22 The ' ' striking dissimilarity between the 
habits and customs of the people of the Mississippi valley and 
the old Eastern States," 2S was reflected in the sections of Wis- 
consin, and a clear tendency existed among Wisconsonians of 
southern antecedents to oppose the aims of conservative dem- 
ocrats. The southwesterners were unable to elect their nominee, 
Moses M. Strong, of Mineral Point, as president of the conven- 
tion, but they succeeded in obtaining a man of their own opinions, 

i' There is no stenographic report of the debates, but there is a Journal of the 
convention to form a constitution for the state of Wisconsin (Madison, 1847). 
is Baltimore Sun, January 2, 1845. 

19 A valuable guide to the materials upon the convention is Florence E. Baker, "A 
bibliographical account of the Wisconsin constitutional conventions, ' ' in Wisconsin 
Historical Society, Proceedings, 1897, pp. 123-159. 

20 Lai e County [Illinois] Herald, quoted in Milwaukee Sentinel and Gazette, Octo- 
ber 12, 1846. 

2i Wisconsin Democrat [Madison], October 10, 1846. 

22 Ibid., January 27, 1846. 

23 Ibid., November 28, 1846. 
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Don A. J. Upham, of Milwaukee, for that office. Upham was 
opposed to banks, and had the support throughout the convention 
of a journal started in Madison early in 1846 to advance the in- 
terests of the radicals, the Wisconsin Democrat. 24 "A 'Tadpole' 
as we understand it, is a defaulter," 25 said the Madison Argus, 
with a bitterness increased by its inability to meet the compe- 
tition of the Democrat. 

The early procedure of the convention contained no peculiar- 
ities. It appointed standing committees to consider various 
aspects of the constitution and slipped into regular habits as 
easily as if constitution-making were a daily practice for its 
members. Within a few days the committees began to report 
tentative articles, and real debate was entered upon. 

It had been anticipated that the great issues before the con- 
vention would be judiciary and finance, 26 and the report pre- 
sented from the committee on banking by Edward GK Ryan, of 
Racine, precipitated the great debate. Ryan had already deter- 
mined upon the outlines of his banking section when he was ap- 
pointed chairman of the committee on October 8, three days after 
the assembling of the convention. 27 The next morning he re- 
ported his draft to the convention, without assembling his com- 
mittee or, apparently, even consulting his associates. 28 The re- 
cent failure of the Oakland County Bank, of Michigan, "one of 
the last of the 'Wild Cat' brood," 29 had provided a text for the 
democrats who demanded the extinction of all banks. "Let our 
neighbors of the Sentinel ask the farmers 'shall we have banks 
in Wisconsin?' 'No!' will be their united hearty response," 30 
declared the Milwaukee Courier, adding that throughout the lead 
region merchants, mechanics, and laborers joined in the repudia- 
tion. "Draco, who wrote his code in blood was a mild and hu- 
mane legislator compared with Mr. E. G. Ryan," 81 declared the 

24 It appeared January 10, 1846, expressing its aim in its first issue ; cf . Madison 
Argus, May 25, 1847; Milwaukee Sentinel, January 22, 1846; Moses M. Strong, His- 
tory of the territory of Wisconsin (Madison, 1885), 508. 

25 Madison Argus, October 5, 1847. 

26 Milwaukee Sentinel and Gazette, September 22, 1846. 
" Journal of the convention, 1846, p. 24. 

28 Ibid., 38 ; statement of M. S. Gibson, of Fond du Lac. 

29 Milwaukee Sentinel and Gazette, October 17, 1846. 

30 Milwaukee Courier, October 14, 1846. 

si Milwaukee Sentinel and Gazette, October 15, 1846. 
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Sentinel when it read his proposed article, which prohibited the 
incorporation of banks, the issuance of notes as money, and the 
receiving or passing of bank paper, under heavy and specific 
penalties. 32 

With the introduction of the banking section the definitive 
struggle of the convention was begun. Its opponents offered as 
alternative a system of free banking under general laws, while 
John H. Tweedy, of Milwaukee, a young whig with a growing in- 
fluence, pressed upon the convention the free system that New 
York was on the point of adopting in the constitution just 
framed. 33 "How many settlers are there now in our Territory," 
inquired the leading whig paper, "who have been compelled to 
borrow the money, with which they bought their lands, at 15, 20, 
25, aye 50 percent, interest? — Do they think that money would 
command such exorbitant rates if we had good banking institu- 
tions here?" 34 But the older residents of the territory had too 
keen a recollection of the depreciation and bankruptcy that fol- 
lowed the panic of 1837 to yield to such appeals. Texas, in 1845, 
had prohibited banks, and the president of its convention had 
praised Jackson most because "he had the honor of giving the 
blow which will eventually destroy them [banks] on this con- 
tinent. ' ' 35 The antagonism had spread up the Mississippi val- 
ley. The unratified Missouri constitution of 1845 had flatly for- 
bidden the creation of any bank of issue. 36 Iowa, in 1844, had 
required that no bank charter be issued until approved by pop- 
ular vote ; and in 1846 had gone further, and had forbidden the 
creation of any bank. 37 And Illinois, in 1847, was in the act of 
restricting the creation of banks to those whose charters had 
been accepted by popular vote. 38 

32 Journal of the convention, 1846, p. 27. 

33 Ibid., 60 ; Milwaukee Sentinel and Gazette, October 9, 22, 1846 ; C. J. Lincoln, 
Constitutional history of New York (1906), 2: 196. 

s* Milwaukee Sentinel and Gazette, October 17, 1846. 

35 Thomas J. Busk, in Texas convention debates, 1845, p. 461 ; F. L. Paxson, ' ' The 
constitution of Texas, 1845," in Southwestern Historical Quarterly, 1915. 
3« Missouri convention journal, 1845, ap. 52. 

37 Shambaugh, History of the constitutions of Iowa, 226, 303. 

38 Journal of the convention . . . altering, amending, or revising the constitu- 
tion of the state of Illinois (Springfield, 1847), 565. In 1862 another Illinois con- 
vention framed a constitution, known by republicans as ' ' the Egyptian swindle, ' ' be- 
cause of its popularity in the southern end of the state, and inserted in it, by demo- 
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The sectional interests of Wisconsin territory thrust a plane 
of cleavage through the democratic party which in the other 
western states was nearly unanimous in its hostility to banks. 
Many of the newcomers were from the eastern states and were 
in sympathy with the hunker faction of the dominant party. 
Some of these tended to act with the Wisconsin whigs. A Mil- 
waukee correspondent of Moses M. Strong admitted that "on 
Banks and Banking there is some difference of opinion among 
Democrats;" but his wish, as late as December, 1846, still 
fathered the thought that "the voice of the Democracy says no 
Banks." 3 * 

Moses M. Strong, Ryan, and the antibanking extremists con- 
trolled the final phrasing of the article. The pains and penal- 
ties were ultimately omitted, but small bills were left under the 
ban, those of ten dollars being prohibited after 1847 and those 
under twenty dollars after 1849. The factions developed by the 
banking debate continued throughout the session. 

The rest of the constitution was subordinate in its interest to 
the banking provision. A framework similar to that of other 
states was readily agreed upon. Much comfort was found in 
the decisions, often quoted, of the Iowa, Missouri, and New 
York conventions. Only here and there did novelties creep in. 
Judiciary and suffrage represented problems on which all the 
new constitutions had to take stand; homestead exemption and 
married women's property rights reflected the radicalism that 
was in the saddle. 

The election or appointment of judges was the question at the 
crux of the judiciary problem. The eastern members of the con- 
vention came from states in which long-time appointive judges 
administered the law. The western members had had a wider 
experience with the new democratic theory of short term and 
election. But uniformity of opinion was absent. Ryan, later to 
be a great chief justice of Wisconsin, was bitterly opposed to 
the elective principle, although he did much to shape the other 

cratic votes, a complete prohibition of banks and bank notes. Ol M. Dickerson, The 
Illinois constitutional convention of 186% (University of Illinois studies, 1, no. 9 — 
Urbana, 1905), 404. 

39 J. W. Helfenstein, Milwaukee, to Moses M. Strong, December 2, 1846, in Moses 
M. Strong MSS. in Wisconsin Historical Society. 
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details of the article. 40 The radical Milwaukee Courier, though 
itself preferring election, was willing to print certain letters of 
one "Ormond," advocating appointment — and such tolerance 
of opinions was not usual in the Wisconsin papers of the day." 

There was a general agreement with ' ' Ormond ' ' that the con- 
stitution "must be Democratic in order to satisfy the people of 
"Wisconsin. ' ' As to what was democratic, there was a tendency 
to look to New York, where men were studying the Mississippi 
precedent of 1832. Mississippi had framed its second constitu- 
tion in this year, adopting the elective principle for judges. J. 
A. Quitman, a New Yorker who had associated himself with Mis- 
sissippi and who later became its governor, wrote in 1845 to the 
editor of the Democratic Review 42 that although opposed to this 
method of choice at first he had come to believe it entirely good. 
John Bigelow w was using this letter, with other democratic 
materials, in a series of papers on constitution-making that he 
wrote for the Democratic Review about this time, and that now 
remain the best general statements of democratic theory. And 
Bigelow was a barnburner, or progressive. It was another vic- 
tory for the liberal faction in Wisconsin when the convention 
determined that the courts should be filled by election rather than 
by "the old hunker method of appointment." " Ryan, though 
he opposed election now, lived to approve his defeat. 

The eagerness of all factions to conciliate and get the votes of 
immigrants made the definition of the suffrage franchise a mat- 
ter of political importance. The convention itself, under the 
territorial law which called it, had been chosen by white males, 
twenty-one years of age, citizens of the United States or aliens 
who had filed their declaration of intention to become citizens, 
who had resided six months in the territory and ten days in the 
county. 45 Every month population was jumping upward, and 

40 Moses, History of the territory of Wisconsin, 516 ; John B. Winslow, Story of a 
great court (Chicago, 1912), 5. 

4i Milwaukee Courier, August 14, September 30, 1846. 

42 Democratic Bevieto, 418 (June, 1846). 

43 John Bigelow, Retrospections of an active life (New York, 1909), 1:670. 

44 Wisconsin Democrat, October 31, 1846. 

45 Laws of the territory of Wisconsin, 1846, p. 9. The second Wisconsin conven- 
tion was chosen by electors having the same qualification, but eliminated the offensive 
oath from the constitution which it made. Laws of the territory of Wisconsin, special 
session, 1847, p. 4. 
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by its distribution into unexpected regions was affecting tbe 
political balance. Between tbe censuses of June, 1846, and De- 
cember, 1847, tbe growtb was from 155,000 to 210,000, 46 tbe in- 
crease including nearly enougb voters, under tbe liberal election 
law, to give control to wbicbever faction tbey sbould support. 
Many of tbe newcomers, wbose votes all factions wanted to se- 
cure, were foreign born, complicating the problem of residence 
witb tbat of nativism. 

In the political breakup of tbe thirties, native Americanism 
came to the front as it has often done in such periods of party 
dissolution. In general the whig party, which was in the East 
the party of conservatism and property, was in sympathy with 
nativism and the protest against tbe foreigner ; but in Wisconsin 
there is small difference between the whigs and democrats, since 
both parties exerted themselves to welcome the unnaturalized. 

The convention worked at length over the question of extend- 
ing the suffrage to Negroes, but, without serious division, it 
fixed the qualifications for whites. It extended to one year the 
residence term for all, and required, in addition, of aliens who 
had filed their intention papers, an oath to support the constitu- 
tion of the United States. 47 To many of the foreigners this oath 
was an affront. They had been allowed to vote for members of 
the convention itself on residence, but now they were to be re- 
quired to meet an additional test before voting upon the adop- 
tion of the constitution. The United States naturalization law, 
under which they bad made their declaration of intention, did 
not require an oath of allegiance at this point. 48 

The oath was retained in the article finally adopted, in spite 
of protests, but the schedule, in section nine, rebeved from the 
oath persons already in Wisconsin who had been eligible to vote 
for members of the convention. 49 This concession seems to have 
accomplished its purpose, since among the few counties voting 
"aye" on the adoption of the constitution was Washington 
county, into which the foreigners bad "commenced to swarm" 

*6 Madison Argus, January 11, 1848; April 18, 1848. 

v Journal of the convention to form a constitution for the state of Wisconsin, with 
a sketch of the debates (Madison, 1848), 604. 

48 F. Q. Franklin, The legislative history of naturalization in the United States 
front the revolutionary war to 1861 (Chicago, 1906). 

49 Journal of the convention with debates, 1847, p. 649. 
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in 1841, and where Germans "became the predominant race as 
early as 1850." B0 

In no respects did the constitution reflect the marginal re- 
forms of the day more sharply than in the article on homestead 
exemption and married women's rights. In the previous half 
century imprisonment for debt had been under fire, and clauses 
forbidding such punishment are to be found in many of the 
early constitutions. The frontiersmen now advanced the re- 
striction of the forcible debt-collecting process one stage fur- 
ther in the interests of their society. In the panic of 1837, 
and its aftermath, they had seen the danger of eviction. They 
knew the low prices prevailing at forced sales, and many of them 
had taken part in discouraging speculators from buying fore- 
closed lands. Forced sales meant to them the loss of the equi- 
ties, in which alone were the accumulations upon which they 
based their hope of future prosperity. Texas, in 1845, with a 
population drawn from Tennessee and its vicinity, had adopted 
a clear exemption clause, allowing to each citizen a minimum of 
property which no creditor could attach. California was to take 
up the principle in 1849. "Wisconsin now accepted it. "So it 
should be, ' ' said the Louisville Democrat, commenting upon the 
Texas clause; "If a man's moral worth will not entitle him to 
credit, the possession .of property should not add to his credi- 
bility." 51 Before the Wisconsin convention met, every demo- 
cratic paper in the territory, except the hunker organ, the Mad- 
ison Argus, was reported as favoring the principle of exemption 
of a reasonable amount of property from forced sale, 52 and many 
of them reprinted the same approving arguments that Bigelow 
had used in his article in the Democratic Review. 53 In Michigan 
the legislature was preparing to embody the principle in a stat- 
ute, 54 and in future years the idea was to become an undisputed 
part of the guarantees that were habitually stated in the bills of 
rights. But when adopted for Wisconsin, the whigs interpreted 

50 History of Washington and Ozaukee counties, Wisconsin, 557. 

si Quoted in the Mmeral Point [Wisconsin] Democrat, October 15, 1845. 

52 Wisconsin Democrat, August 22, 1846. 

53 Holmes, ' ' First constitutional convention in Wisconsin, ' ' in Wisconsin Histor- 
ical Society, Proceedings, 1905, p. 243. 

6* Kalamazoo [Michigan] Gazette, quoted in Milwaukee Conner, August 26, 1846; 
Southport [Wisconsin] American, May 12, 1848. 
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exemption as repudiation, and the conservative democrats, al- 
ready out of sympathy with the faction in control of the conven- 
tion, made it an additional ground for complaint. 

Marshall M. Strong, of Racine, was a consistent opponent of 
the more progressive measures, and upon the last, the recogni- 
tion of the right of married women to the independent control 
of their own property, his indignation became so explosive that 
on December 7 he resigned his seat in the convention, and went 
home to organize the defeat of the constitution. 55 His secession 
marks the open split in his party in the territory, and so far as 
the constitution is concerned is the beginning of the end. 

Just where the married women 's clause originated is not clear. 
It appeared first in Texas in 1845, 56 and was advertised by Bige- 
low's approval in the Democratic Review. It may have been 
suggested to Texas by certain separate-estate provisions of 
Spanish law, but whatever its source, it found quick response 
throughout the frontier, where was already a tendency to im- 
prove the status of women, and where in the next generation the 
colleges were opened to them, and in the next, the franchise. 
In vain the opponents of the clause cited Scripture in the hope 
of proving marriage to be an indivisible partnership, into which 
all the property of the woman ought to be merged. When the 
article was approved in convention, whigs and hunkers alike 
found in it additional reason for keeping up their attack upon 
the whole constitution. 

The "Wisconsin convention met on October 15, 1846, and ad- 
journed on December 17. 57 It provided that its constitution 
should come before the people in the following April, but the 
prospect of ratification was already slight. The bolt of Strong, 
of Racine, was too great a blow to be offset even by the violent 
efforts of his fellow-townsman, Ryan. "To him [Strong] chief - 

55 Journal of the convention, 1846, p. 428 ; Strong, History of the territory of 
Wisconsin, 525-529; cf. Sacine Advocate, quoted in Wisconsin Democrat, April 15, 
1847. 

so Texas convention debates, 1845, pp. 600 et seq. 

57 In the absence of a stenographic report of debates, the occasional speeches that 
were given out by their makers and were printed in the local papers, have great value 
in measuring the forces at play in the convention. There is a bibliography of these 
published speeches in Florence E. Baker, "A bibliographical account of the Wis- 
consin constitutional conventions, ' ' in Wisconsin Historical Society, Proceedings, 
1897, pp. 123-159. 
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ly," wrote the conservative Milwaukee correspondent of the 
Madison Argus, "will belong the honor of saving 'our beloved 
Wisconsin' from being converted into a Fourier phalanx — a 
playground for lunatics and idiots. ' ' 58 But Ryan kept up his 
courage and his advocacy. In December he wrote to Moses M. 
Strong: "We are going to have a hard pull here to carry the 
Constitution : but we shall yet be able to do it handsomely in 
almost all the County. Your namesake here says & does noth- 
ing so far as I can learn. . . I am clear that the party stands 
or falls with the Constitution. ' ' 69 

The party was already threatening to fall without the consti- 
tution. Polk had weakened his hold upon the West by his veto 
of the river and harbor bill in 1846. He had alienated many of 
the eastern democrats by forcing a new, low tariff through con- 
gress at the same time. His whig generals, in the pending Mex- 
ican war, were injuring the administration when they were in- 
active and were threatening it when they were successful. Tay- 
lor, by his victory at Buena Vista, on Washington's birthday, 
1847, elevated himself to the head of the presidential column of 
countless whig papers. And in Wisconsin the cleavage between 
the democratic factions was widened when the emigrants from 
New York formed an "Excelsior" society in Milwaukee and 
emphasized their difference from the southwesterners. A new 
balance was felt in Wisconsin. As Byron Kilbourn wrote later 
in the spring: "The Territory has been represented from the 
west and north exclusively, while the S. E. has more people 
than both, and as important interests to care for. ' ' 60 

By the end of March, 1847, the "rage for the Constitution" 
had ' ' swallowed up all other rages, and now itself rages trium- 
phant. Constitution meetings and Anti Constitution meetings 
are the order of the day." 61 Ryan, who was fighting an uphill 
battle among the easterners, was becoming less optimistic. "The 
opposition may talk about married women & exemption, but here 
along the Lake Shore at all events, the real opposition is to the 

«8 Madison Argus, March 9, 1847. 

"»E. G. Ryan, Racine, to Moses M. Strong, December 27, 1846, in Strong MSS., 
in Wisconsin Historical Society. 

so B. Kilbourn, Milwaukee, to Moses M. Strong, June 1, 1847, in Strong MSS., in 
Wisconsin Historical Society. 

si Madison Argus, March 30, 1847. 
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restrictions against banks, Internal Impt & State debt. A new 
Convention, elected as it would be by tbe opponents of the pres- 
ent Constitution if they succeed now, would give us all the old 
brood of Corruption. ' ' 62 Another of the correspondents of 
Moses M. Strong wrote a little later, from Madison, that he had 
found "opponents, who fearlessly took ground in favor of the 
establishment of banks, regular wild cats, in this state, and de- 
clared that the Constitution must be defeated for their estab- 
lishment. The opponents are open east of this in declaring and 
preaching for banks, probably they think you of the west will 
not hear of it in time to counteract them. So take care. Tell 
the boys what the eastern bankites are at and make old Iowa 
[county] toe the mark, and put her veto to the banking, swind- 
ling, operations of Mitchell 68 and his hireling. If this constitu- 
tion be rejected there will not be another one formed in Wiscon- 
sin which will have that clause." 64 Another democrat, writing 
from a northern county to Morgan L. Martin, the territorial 
delegate to congress, declared: "I must tell you what you 
ought to have known long before, that is that the people of this 
Section are much and very strongly in favor of the exemption, 
and they expect their representatives to go to the death for 
it. . . Especially are the Democrats in favor of it because it 
is a Democratic doctrine. " 85 In Milwaukee the advocates of 
the constitution were singing at their rallies : 
"The Federal party can't endure, 
So much indulgence to the Poor; 
The Bank Democracy begrudges 
The People's power to choose their judges; 
The Married woman's clause they say, 
With grief will turn each husband grey ; 

«2 E. Gk Byan, Racine, to Moses M. Strong, February 18, 1847, in Strong MSS , in 
Wisconsin Historical Society. 

63 The Wisconsin Marine and Fire Insurance Company, of Milwaukee, did a gen- 
eral banking business under the direction of Alexander Mitchell, and provided Wis- 
consin with a paper currency. Its charter was repealed by the legislature in 1846, 
but it continued in its business in spite of this, and upon it was focused the hatred 
of the antibank group. 

e* J. Q. Knapp, Madison, to Moses M Strong, March 21, 1847, in Strong MSS., 
in Wisconsin Historical Society. 

65 Anonymous, Fond du Lae, to Morgan ~L. Martin, January 3, 1847, in Wisconsin 
MSS., 12C17, in Wisconsin Historical Society. 
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But still the worst of all disasters, 
Is banishing their dear ' shin-plasters. ' " 66 
"Take it as a whole," said the Argus, which was lukewarm in 
its support, "we believe it to be the most liberal document of 
the kind ever submitted to the people of any state. ' ' 67 

The election, held on April 6, 1847, justified the hopes of the 
whigs and their hunker allies. The constitution was defeated 
in every county in the territory except Brown and Iowa, in 
which the old settlers were still in power, 68 and Washington, 
with its German population. And all the counties that rejected 
the constitution were among the larger majority that voted 
"no" on the separate article submitted on thevright of Negroes 
to vote. This article was a concession to the northerners among 
the eastern counties, and only these gave it many votes. The 
territory relapsed into its domestic politics again, with state- 
hood indefinitely postponed, and with the democratic party 
strained in every joint. "Let us unite once more," pleaded the 
Argus on election day, "and show a firm front to the enemies 
of equal rights — the federal bank party." 69 

The six months which followed the defeat of the first constitu- 
tion were marked by reflection and party reorganization in Wis- 
consin. The only effective cause for rejection, in the constitu- 
tion itself, was the antibank article. Other sections had slight 
influence, if any, upon the outcome. If the democratic party 
had remained a unit it is doubtful if even the bank article could 
have defeated the constitution. The whigs played skilfully upon 
the dissensions in the dominant party, and common origin made 
cooperation between the whigs and eastern democrats more easy 
than it might otherwise have been. 

Talk of a new convention began before the first constitution 
was rejected. Marshall M. Strong advocated it, and all sup- 
ported it, once the election was over. Whatever its internal 
quarrels, Wisconsin desired to become a state. Governor Henry 
Dodge appraised the intensity of this desire in a trip he made 
through the territory in the summer of 1847, and on September 

«« Wisconsin Democrat, March 20, 1847. 

67 Madison Argus, March 30, 1847. 

68 Holmes, ' ' First constitutional convention in Wisconsin, ' ' in Wisconsin Histor- 
ical Society, Proceedings, 1905, has a map showing the distribution of the vote. 

69 Mackson Argus, April 6, 1847. 
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27 T0 lie called the legislature to meet in special session in Octo- 
ber, in order to enact a new law for a new convention. Mean- 
while the chief interests of the territory had been the increase 
of population, 71 in the southeast, between Janesville and Mil- 
waukee, 72 and the territorial delegate election. 

Morgan L. Martin, of Green Bay, was territorial delegate in 
congress from 1845 to 1847. He desired to be nominated to 
succeed himself, but his ambitions were opposed by the counter 
ambitions of Moses M. Strong, who had been trying in vain to 
get himself reappointed as United States district attorney for 
Wisconsin, 73 and who was the leader of the antibank radicals, as 
well as spokesman for the southwest. In spite of lukewarm 
support, or even open antagonism from the east, Strong secured 
the nomination in July, 1847. Martin returned to Green Bay, a 
victim of the "Tadpoles," who were "malignant in reviling the 
old democracy and especially yourself and friends." 74 John 
H. Tweedy, of Milwaukee, was nominated by the whigs a week 
later to oppose Moses M. Strong, and was elected in September. 

Tweedy had a good following among the whigs, but was even 
more aided by democratic friction and the various personal an- 
tagonisms to Strong. 75 His canvass was memorable because he 
was absent throughout it, he having taken the nomination upon 
the understanding that he was to be left free to go outside the 
territory on personal business. 78 The whigs accepted him on 
these terms, and met with principles and an absentee candidate 
the attack of Strong, who stumped the territory. 

70 Proclamation in Madison Argus, September 28, 1847. 

iilbid,., October 18, 1847; J. A. Barber, Lancaster, Wisconsin, to George W. 
Lakin, in Lakin MSS., in Wisconsin Historical Society; Strong, History of the ter- 
ritory of Wisconsin, 563. 

72 The first freshman class at Beloit College was organized November 4, 1847. 
(Beloit College catalogue, 1914, p. 21.) Lawrence Institute, on the Fox river below 
lake Winnebago, had been chartered m the same year. W. A. Goodspeed, History of 
Outagamie county, Wisconsin (1911), 535. 

M A. C. Dodge, Washington, D. C, to Moses M. Strong, May 13, 1846, in Strong 
MSS., in Wisconsin Historical Society. 

7* A. A. Tenney, of the Madison Argus, to Morgan L. Martin, August 28, 1847, in 
Wisconsin MSS., 12C81, in Wisconsin Historical Society. 

78 Democratic central committee of Walworth county, to Moses M. Strong, August 
30, 1847, in Strong MSS., in Wisconsin Historical Society. 

7« M adison Express, August 24, 1847 (a whig paper). 
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Strong preached radicalism up and down Wisconsin. He had 
the paper support of his organization, but experienced many in- 
dividual defections. The success of Tweedy was an omen of 
the approaching decomposition of the democratic party, locally 
and nationally. The vote indicated a declining interest in poli- 
tics due to schisms. Fewer persons voted in September, 1847, 
than had voted in the preceding April, although the population 
of the territory grew unceasingly. 

Even the worst opponents of Strong had not wanted to carry 
revolt thus far, and the defeat sobered the party for the time 
being. Few realized that the slavery issue was soon to make 
impracticable a close affiliation between eastern and southern 
democrats. In the canvass, Strong had tried to stop the drift 
towards Tweedy by charging him with abolitionism. But now 
personal feelings were temporarily set aside, and in the second 
convention election, in November, 1847, the democrats again 
secured a majority of the members. How far the defeat of the 
constitution of 1846 was due to principle, and how far to these 
factions, is revealed by the character of the second constitution. 
The schisms that disrupted Wisconsin were spreading else- 
where. Polk's veto of the river and harbor bill had produced a 
great internal improvements convention at Chicago in July, 
1847, where it was made clear that the Northwest would not 
assent to the southern doctrines of narrow construction." Tariff, 
internal improvements, and slavery were proving themselves 
undigested issues for the democracy, and the name of Zachary 
Taylor was acquiring an ominous significance for James K. Polk. 

The new constitution was far from being an amended version 
of the old one. 78 The two democratic factions were unrecon- 
ciled in spite of their good working majority, 79 and the whigs 
were often able to hold the balance of power. "The Milwau- 
kee K's," said the Wisconsin Democrat, meaning Kilbourn and 
King, the editor of the Milwaukee Sentinel and Gazette, "are 
regarded as the Siamese twins of the Convention — a separation 

" M ilvmikee Sentinel and Gazette, August 6, 1846 ; Madison Argus, July 13, 20, 
1847; Chicago Daily Democrat, quoted in Wisconsin Democrat, July 17, 1847. 

" The convention met December 15, 1847. Journal of the convention to form a 
constitution for the state of Wisconsin, with a slcetch of the delates (Madison, 1848). 

'» Strong, History of the territory of Wisconsin, 562. 
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would be fatal to both." "Byron Kilbourn," it continued, "is 
so well known in the Territory that his name has become almost 
synonomous with political tergiversation and intrigue." 80 It 
was Kilbourn who, at the opening of the convention after the 
election of Morgan L. Martin as president, tried to persuade the 
body to content itself with revising the controverted sections of 
the first constitution — those on judiciary, bank, exemption, and 
the rights of married women. 81 He was voted down, though he 
was one of the distinct leaders in the convention, 82 and the new 
constitution was as different from the first as either was from 
the constitution of any nearby state. • 

A comparison of the two constitutions, section by section, 
shows that almost no sentence was saved from the first without 
change. From preamble to signatures it was a new draft. But 
most of the changes were only verbal and in arrangement. The 
skeleton of government was slightly altered, and even the dis- 
puted provisions were changed less than was to be expected. 

The banking article was completely revised as was inevitable. 
In place of the sweeping prohibition of banks, the legislature was 
now authorized to take a referendum on the question of banks 
or no banks ; and should the vote be affirmative it was author- 
ized to pass a "general bankingJaw, with such restrictions and 
under such regulations as they may deem expedient and proper 
for the security of the bill holders." But no such law was to be 
effective until ratified by the people at a general election. 83 
Under this procedure state banks were soon admitted into Wis- 
consin; but the triumphant advocates of banks had not dared 
to go beyond this bare and devious concession to the banks. 

The judiciary article remained almost unchanged. The prin- 
ciple of elective judges was becoming better grounded every 
year, and whatever influence it may have had in defeating the 
first constitution, it was none the less repeated in the second. 
The married women's clause was omitted entirely, but nothing 

so Wisconsin Democrat, January 1, 1848. 

si Journal of the convention with debates, 1847, p. 8 ; Wisconsin Democrat, De- 
cember 18, 1847. 

82 J. A. Noonan, Milwaukee, to Morgan L. Martin, December 12, 1847, in Wiscon- 
sin MSS., in Wisconsin Historical Society. 

83 F. N. Thorpe, American charters, constitutions, and organic laws (Washington, 
1909), 7:4093. 
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was put into the constitution forbidding the legislature to do 
by law what had created so great a noise when done by constitu- 
tion ; and the legislature soon responded to the sentiment of the 
day and used this privilege. 

The exemption clause was also omitted, but into the bill of 
rights was incorporated a new section at the instigation of Mar- 
tin: "17. The privilege of the debtor to enjoy the necessary 
comforts of life, shall be recognized by wholesome laws, exempt- 
ing a reasonable amount of property from seizure, or sale for 
the payment of any debt, or liability hereafter contracted." 8 * 
The cause had gained strength since 1846. Michigan, Georgia, 
Connecticut, and Texas had passed or were passing laws to this 
effect, and more than one "Wisconsin democrat believed that all 
that was essential in the section of the repudiated constitution 
was saved in the shorter section of the new bill of rights. 85 

The new constitution was submitted to the swelling electorate 
in March, 1848, and there was some apprehension as to its fate. 
"There was an effort made a few days ago by some of our Tad- 
pole friends to unite with the "Whigs and get up a systematic 
opposition to the Constitution," wrote one of the Milwaukee con- 
servatives to Martin in a private letter. 89 But the opposition 
failed to materialize. The progressives were opposed to banks, 
but every month threw them further into the minority on this 
item, and they all wanted statehood. Their chief organ wrote, 
"the instrument is better than we expected from the body that 
framed it," 87 and urged its ratification. Criticism faded away, 
and though the vote was small the majority was overwhelming 
in favor of the constitution. 88 

It was, after all, factional politics that defeated the former 
document, fomented but not created by the extravagant attack 
upon the banks. Tweedy 's election revealed to the democrats 
the dangers of internecine feuds. They patched up their dif- 

8* Thorpe, Constitutions, 7:4078. 

85 W. Chase, Ceresco, Wisconsin, February 14, 1848, to M. L. Martin, m Wiscon- 
sin MSS., 13C36, in Wisconsin Historical Society. 

86 J. A. Noonan, Milwaukee, to M. L. Martin, January 8, 1848, in Wisconsin MSS., 
13C17, in Wisconsin Historical Society. 

87 Wisconsin Democrat, March 11, 1848. 

88 A. M. Thomson, Political history of Wtsconsm (Milwaukee, 1900), 56; Strong, 
History of the territory of Wisconsin, 556. 
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ferences, elected a compromise governor in 1848, in the person 
of Nelson Dewey, "a thorough radical and consistent demo- 
crat," 89 and retained for a time their partisan control of the 
state and its representation. But their control was weakening; 
not again until 1893 had "Wisconsin two democrats in the United 
States Senate. 90 Their constitution marks the high water mark 
of democracy in the Northwest, before the tide began to ebb. 

Fbedeeic L. Paxson 
Univebsity of "Wisconsin 
Madison 

so Wisconsin Democrat, April 22, 1848. 

»o New York Nation, February 9, 1893, p. 76. 



